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OP1 NI ON
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North Anerican Rayon Corporation appeals a judgnent of
t he Chancery Court for Carter County which upheld a Board of

Revi ew determ nation that Judy Howell was entitled to



unenpl oynent benefits incident to her termnation by North

Ameri can Rayon

W restate North American Rayon's issue on appeal to
assert that Ms. Howell's conduct in using drugs in contradiction
of its drug policy and of an agreenent signed by her precludes

her fromrecovering unenpl oynent benefits.

At the initial hearing before the Agency Ms. Howel |l was
deni ed unenpl oynent conpensation. She appealed to the Appeals
Tri bunal which, after conducting a hearing, found certain facts
whi ch we believe are alnost all the facts necessary for a proper
resolution of this appeal. The findings of fact and concl usi ons

of | aw based thereon by the Appeals Tribunal are as foll ows:

FINDINGS OF FACT: daimant's nost recent enpl oynent
prior to filing this claimwas wth North Anerican
Rayon, as an operator, from Decenber 5, 1988, until
Decenber 13, 1993. In August, claimant had a drug
screen test returned positive for marijuana. She was
referred to the conpany EPA program and, on August 13,
signed a continuing enpl oynent agreenent. C ai mant
passed a drug screen test in October. On Decenber 1,
she was tested, and on Decenber 8, the test results
were received with a positive for marijuana. J ai mant
does not use illegal drugs, and was aware her job was
in jeopardy. She was exposed to second hand marijuana
snoke in the enployer's bathroom but did not report
this as a problemto the enployer. On Decenber 13,

cl ai mant was di scharged for violation of the enployer's
drug policy.

CONCLUSI ONS OF LAW  The Appeals Tribunal finds

cl ai mant was di scharged for violation of the enployer's
drug policy. A decision nmay not be based on hearsay

al one, and clai mant successfully refuted the witten
evidence of the enployer. The record did not establish
work related m sconduct under T.C. A 8 50-7-303 (a)(2).
The Agency decision is set aside. (Enphasis supplied.)




Supporting the foregoing findings is Ms. Howell's
testinony that she did not indulge in the use of marijuana prior
to the Decenber 1 incident, but that she had inhal ed second-hand
snoke in a rest room of her enployer where marijuana was bei ng
used which, according to Ms. Howell, was the nost |ikely

expl anation for her testing positive on Decenber 1.

I n support of her insistence she introduced portions of
a publication styled "Drugs in Mddern Society," by Charles R
Carroll of Ball State University which, in addressing passive

mari j uana snoking, stated the foll ow ng:

Passi ve Marijuana Snoking

Since nmuch of marijuana snoking occurs in closed
and poorly ventilated environnments, non-snokers who are
present sonetines experience mld fornms of involuntary
i nt oxi cation, passive absorption of cannabi noids, and
di sconfort in breathing. Sone nonsnokers who associ ate
wi th marijuana users develop a sensitivity to
secondhand marijuana snoke, experience a "contact
hi gh," and then becone nauseated. It is nost likely
that passive marijuana snoking is a potential threat to
the safety and wel | -being of nonsnokers, as it is to
snokers thensel ves. (Enphasis supplied.)

There is testinony in the record froma representative
of North Anerican Rayon that a second drug test was perforned,
whi ch confirmed the Decenber 8th test, and also testinony from
Ms. Howell that she was told by enpl oyees of Conprehensive

Community Service, an organization fromwhich she had sought



counseling after the August drug test, that inhaling secondary
snoke "was the sane as if you had snoked it yourself." Neither
of these hearsay statenments is otherwi se authenticated in the

record.

Thereafter, North American Rayon filed an appeal wth
the Board of Review which adopted the opinion of the Appeals
Tri bunal and al so made a coment regarding her "ability and

capacity to perform her job":

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW Based upon
the entire record in this cause, the Board of Revi ew
finds the Appeals Tribunal correctly found the facts
and applied the | aw under TCA 8§ 50-7-303 (a)(2). W
her eby adopt the findings of fact and decision of the
Appeal s Tribunal but the same need not be copied herein
for the purpose of our decision. W note that the

enpl oyer has requested a hearing before us to present
addi ti onal evidence concerning the claimnt's drug
test. W respectfully decline to schedule a hearing
because we do not believe the evidence could cause us
to reverse the decision of the Appeals Tribunal even if
t he enpl oyer proved by a preponderance of evidence that
the claimant tested positive for marijuana. There
woul d be a | ack of evidence in the record that her
marijuana use affected her ability and capacity to
performher job in an appreci able degree. In our

opi nion, the case | aw requires proof of effect on
ability and capacity, when the conduct in question is
of f duty conduct. The conduct in question here is off
duty conduct. W are in synpathy with the enpl oyer's
attenpt to provide a drug free workplace. However, we
believe the |law conpels us in a case such as this to
requi re proof of effect on the claimant's ability and
capacity to performher job in order to disqualify the
claimant for benefits. (Enphasis supplied.)

North Anmerican Rayon thereupon appeal ed to the Chancery

Court, which affirnmed the decision of the Board of Revi ew.



The Trial Court's standard of review as to the issue
presented is set out in T.C. A 50-7-304(i)(2)(E), which nmandates
that the decision appeal ed nmust be affirnmed unless it is
"unsupported by evidence which is both substantial and materi al
in light of the entire record.” The standard of reviewin this

Court is the sane. Southern Railway Co. v. State Board of

Equal i zation, 682 S.W2d 196 (Tenn. 1984).

One ground upon which the Board of Review and the
Chancery Court affirmed the award to Ms. Howell was the | ack of
evi dence that her use of marijuana adversely effected her work
for North Anerican Rayon. Although the briefs of both parties
spend consi derabl e space addressing this issue, we believe the
initial reason given by the Appeals Tribunal and affirnmed by the
Board of Review and the Chancellor is dispositive. The Appeals
Tribunal found that Ms. Howell had not used marijuana on the
occasion in question, and this determ nation was adopted by the
Board of Review. There is substantial material evidence supplied
by her testinony that this was the case. G ven the fact that
I nhal ati on of marijuana snoked by others may cause physi cal
probl ens incident thereto, which Ms. Howell testified she had
experienced on previous occasions, together with the |ack of
proof that passive snoking could not result in a positive drug

test, we are disinclined to disturb the findings bel ow



In light of the foregoing it is unnecessary that we
determ ne whether the alleged m sconduct affected Ms. Howell's

ability and capacity to perform her job.

For the foregoing reasons the judgnment of the Tri al
Court is affirmed and the cause remanded for such further
proceedi ngs, if any, as nay be necessary and collection of costs
bel ow. Costs of appeal are adjudged against North Anerican Rayon

and its surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



